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  When a problem arises in a real estate transaction and the problem will not be resolved 

before closing, all too often the answer proposed by the parties and Realtors is escrow. To those 

who have not gone through the problems of escrow agreements, holding some money until the 

problem is resolved seems like an easy solution. Holding some money does not solve the 

problem. It only kicks the can down the road and while kicking, the moving can often creates 

other issues that can even end up in court. How will the buyer and seller feel about their Realtor 

when the Realtor’s proposed “solution” to the closing problem drags them into a prolonged 

dispute or even a court battle?  

 

 This article will briefly touch on escrow agreements and some of their problems. Before 

getting started, let me encourage everyone reading this article to avoid escrows if at all possible. 

Instead of escrowing money, look for a way to provide a credit that will settle the problem 

forever. You may fear the credit might be too big or too small and that in itself can be a problem. 

But, a credit ends the issue and everyone can go on about their business. That can be a time 

saver, a headache saver and a cost saver. Your customer should appreciate finality more than the 

open door of an escrow and prolonging the issue. 

 

 It is not the Realtors who insist on escrow, it is a decision for the parties. If the parties 

insist on an escrow, be sure it is in writing. The informal practice of some to hold money based 

on emails or informal agreements between closing agents is a time bomb. And while you are at 

it, be sure the written agreement is clear and addresses all issues and aspects that might (even 

though not expected) arise. 

 

Who will draft the escrow agreement? An escrow agreement is a contract between the 

parties and contract drafting is practicing law. If the Realtor drafts the escrow agreement, the 

Realtor may face the double whammy of a claim for unlicensed practice of law and an ethics 

complaint. 

 

 Perhaps the first issue is the amount to be escrowed. Will that amount be the maximum 

liability of the party whose funds are being held? If there is money left over after the purpose for 

escrow is finished, who gets it? 

 

 Amount of escrow is usually the simplest component. Terms of escrow are where these 

agreements often fall apart.  

 

 What is the purpose of the escrow? To pay for repairs? If so, make sure to clearly define 

the limits of “repairs.” Is the escrow to pay for a particular contract or contractor? Exactly what 

are the scope of repair and what items are to be repaired? Who determines if repair is complete? 

 

 Is the escrow for a possible special assessment for hurricane damage? Exactly what type 

of assessment can be paid from the escrow? Is there a deadline for the assessment to be adopted 

by the board of directors? If an assessment is not adopted by a certain date, does the money go 

back to the seller? What if there is an assessment but it is not for hurricane damage (i.e. a new 



roof even though the roof was not damaged by the hurricane)? Clarity of purpose is critical to 

avoid dispute. 

 

 If the escrow is for some other reason, what expenses, costs or other items can be paid 

from escrow? Attorney fees? Personal cost of the buyer or seller pursuing completion of the 

purpose for escrow? 

 

 How will the escrow agent know funds may be disbursed? If there is not a clear test or 

standard to be met, the escrow agent may have to get agreement from both buyer and seller. If 

the seller will get any funds left over at end of escrow, the seller may put up quite a fight when 

the buyer wants bills paid. An argument may ensue over why the buyer picked the most 

expensive contractor.   

 

 Time for action under the escrow agreement can be time of the essence or flexible. Will 

there even be any deadlines in the escrow agreement and if so are they clear? Almost every 

escrow agreement should have a deadline or date certain at which time it expires with direction 

for disbursement of any remaining funds.  

 

 What happens with competing claims to escrow? One party may feel the other’s claim is 

too late or there can be some other dispute as to disbursement. Will dispute be submitted to 

arbitration? If not, the escrow agent will likely file an interpleader action with the court. If an 

interpleader is filed, the escrow agent’s attorney fees, filing fee and costs are deducted from the 

escrow and the parties are left to fight over whatever remains. The expense of that fight often 

exceeds the escrow amount in dispute, but interpleader is pursued when one or both parties are 

unreasonable and make no real effort to resolve the dispute. Escrow agents will not take the risk 

of wrongful disbursement, so off to court you go.  

 

 Who will pay the costs of escrow? An escrow agent is generally entitled to a fee for 

serving as escrow agent and there may be other expenses associated with the escrow. That is a 

good question to ask before agreeing to dump a small amount into the hands of a third party until 

a relatively small issue is resolved.  

 

 Who will be the escrow agent? Will the seller trust the buyer’s attorney? Will the buyer 

trust the seller’s attorney? Does the broker really want to hold escrow and incur the expense and 

administrative headache? Identity of the escrow agent is an important matter to discuss. If it 

looks like agreeing on an escrow agent will be a problem, it is an opportunity to look for a way 

to avoid escrow completely.  

 

 Will the parties agree to indemnify and hold the escrow agent harmless from any claims? 

Most escrow agents insist on an indemnity, with exception of intentional malfeasance or gross 

negligence. Buyers and sellers may be unwilling to provide that protection to the esrow agent 

and that may mean nobody will agree to hold escrow. What then? Credit in lieu of escrow starts 

to look pretty good as you work through these issues.  

 

 If the sale is financed by mortgage, another problem exists. Most lenders do not allow 

escrows. They think escrow could be a hidden gift from seller to buyer or the escrowed money 



will not actually be used for the purposes in the escrow agreement. If the escrow is for repairs, 

the lender may decide to re-inspect and possibly deny the loan.  

 

 How will notice be given under the agreement and to whom? Will it be by email? If so, 

how will you have proof that notice was received? If by certified mail or Federal Express, who 

pays the expense? If no method of delivery or location for notices provided, the funds may be 

frozen in escrow until notice is resolved. 

 

 Where and how will the escrow be deposited? Will it be interest bearing and, if so, who 

gets the interest? It might not be a big deal today, but if a larger escrow in a higher interest rate 

environment, someone may want interest. In many cases, the escrow agent will charge more for 

an interest bearing account because it is more expensive to open and maintain and that cost may 

exceed any interest income during escrow.  

 

 Every one of the issues above can unravel an escrow and end up with a new dispute 

between the parties. If the escrow agent files an interpleader, the parties may have to hire lawyers 

and, for what? Even though the contract or escrow agreement may provide that the prevailing 

party will be entitled to attorney fees and costs, how will those be collected? And, will the 

prospect of recovery attorney fees in an escrow dispute encourage the parties to fight because 

they both think they will recover their fees and costs? 

 

 Sometime escrows cannot be avoided. Most of the time, good negotiators can agree on a 

credit or other adjustment that resolves the matter in dispute with finality. Rather than run the 

risk of escrow issues, Realtors should always look for a solution with finality. Finality will likely 

be in the best interest of both buyer and seller. 
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