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When residential property is in 
a mandatory membership home-
owners’ association and the as-
sociation has power to assess 
enforceable by lien, disclosure is 
required. Florida’s Homeowners’ 
Association Act, Chapter 720 

Fla. Stat. (the Act) allows a buyer to terminate 
a contract based on technical failure to meet 
disclosure requirements of the Act. Do not let 
that happen to you. 

The Act mandates disclosure in two parts 
and the disclosure cannot be waived, except 
by closing on the contract. Part one is in the 
contract and part two is a separate Disclosure 
Summary. Contract must include “in prom-
inent language” a statement that the buyer 
should not execute the contract or agreement 
until the buyer has received and read a dis-
closure summary required by the Act. The 
Act also requires the contract include a para-
graph advising that if the buyer does not get 
the Disclosure Summary before signing the 
contract, the buyer may void the contract for 
up to 3 days from receipt of the Disclosure 
Summary. The Act requires that paragraph 
be in conspicuous type as set forth below:

IF THE DISCLOSURE SUMMA-
RY REQUIRED BY SECTION 720.401, 
FLORIDA STATUTES, HAS NOT BEEN 
PROVIDED TO THE PROSPECTIVE 
PURCHASER BEFORE EXECUTING 
THIS CONTRACT FOR SALE, THIS 
CONTRACT IS VOIDABLE BY BUYER 
BY DELIVERING TO SELLER OR SELL-
ER’S AGENT OR REPRESENTATIVE 
WRITTEN NOTICE OF THE BUYER’S 
INTENTION TO CANCEL WITHIN 3 
DAYS AFTER RECEIPT OF THE DIS-
CLOSURE SUMMARY OR PRIOR TO 
CLOSING, WHICHEVER OCCURS 
FIRST. ANY PURPORTED WAIVER OF 
THIS VOIDABILITY RIGHT HAS NO 
EFFECT. BUYER’S RIGHT TO VOID 
THIS CONTRACT SHALL TERMI-
NATE AT CLOSING.

NABOR® contracts meet the 
statutory contract requirements.

The second part of disclosure required 
by the Act is a Disclosure Summary, which 
must be in form “substantially similar” to a 
form published within the Act. Good law-
yers always interpret “substantially similar” 
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to mean “identical.” NABOR® did the same 
when drafting its Disclosure Summary and 
the form available in the NABOR® forms is 
identical to the form provided in the Act.

The Act requires the Disclosure Summa-
ry be given to a buyer before executing the 
contract for sale. Just in case that does not 
happen, the statute provides that if a buyer 
is not given the Disclosure Summary before 
signing a contract, the buyer has three days 
from receipt of Disclosure Summary to ter-
minate the contract and get back any deposit. 

Timing is important. If the Disclosure 
Summary is given to the buyer before the 
buyer signs the contract, the buyer does not 
have a 3-day right of rescission. Proof of de-
livery is important in every case. 

The Disclosure Summary must include 
current amount of assessments and, separate-
ly, current amount of any special assessments. 
It requires separate disclosure of the cur-
rent amount of any rent or land use fees for 
recreational commonly used facilities. Some 
experts have opined that error by as little as a 
penny will void the disclosure, which means 
the buyer’s right to terminate continues until 
the buyer has actually closed. Courts agree a 
buyer can terminate a contract and get back 
any deposit when the Act’s requirements are 
not met. 
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In Princeton Homes Inc. v. Morgan, the 
buyer was not provided a Disclosure Sum-
mary. Princeton Homes entered contract to 
sell a lot and home to be built on the lot. It 
did not own the lot at time of contract, but 
was to acquire title from the developer of the 
subdivision and later convey title to the buy-
er. Princeton Homes argued it was merely a 
builder, did not own the lot at time of con-
tract with buyer and was not governed by 
the Act’s disclosure requirements. The Court 
disagreed and the buyer walked with depos-
it. The Court explained the Act requires the 
disclosure be provided by the developer or by 
the parcel owner if the sale is by an owner 
that is not the developer. 

Judges also agree buyers may cancel when 
the mandated disclosure is incorrect or in-
complete. In the case of Tempel v. Southern 
Homes of Palm Beach, L.L.C., the seller 
used a form from a previous version of the 
Act, which did not include the current re-
quirement that the disclosure form include 
the current amount for membership in the 
homeowners’ association and the time pe-
riod which the amount covers. The seller 
unsuccessfully argued that the seller’s form 
substantially complied with the statute and 
that the assessment amount was provided 
by other documents from the seller. The 
Court rejected that argument because the 
statute requires the Disclosure Summary 
itself contain the mandatory information. 
This same rationale would apply to a buyer 
who already owns property in a particular 
homeowners association. Even if that buyer 
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knows all about the association assessments, 
the mandatory contract language and Dis-
closure Summary are required.

Deal killing errors are not limited to slip 
of a pen. They also result from “over disclo-
sure” when someone combines multiple asso-
ciations, a golf club or even a condominium 
association on one disclosure summary in the 
belief that it provides a buyer with full dis-
closure of the total assessments related to a 
property. That, too, voids disclosure. 

Condominium disclosure is governed by 

Chapter 718 Fla. Stat.). Disclosure of assess-
ments in a condominium association is found 
in the Frequently Asked Questions and An-
swers Sheet.  The fourth question on that 
sheet is “How much are my assessments to 
the Condominium Association.” So, there is 
absolutely no reason to put them on a home-
owner association Disclosure Summary.

The Act requires the Disclosure Summary 
“be presented” to a prospective parcel own-
er. It does not provide for presentation to an 
agent or even an attorney for a buyer. Play it 
safe and make sure the Disclosure Summary 
is given to the actual buyer.  

In summary, the following are steps to 
avoid deal killing mistakes under the Act: 

1. Make sure the contract includes 
the language mandated by the Act.

2. Make sure the buyer gets an 
accurate and separate Disclosure 
Summary for each homeowner as-
sociation with mandatory member-
ship and assessment authority.

3. Do not add extra information (i.e. 
condominium assessments or mul-
tiple homeowner associations) to the 
Disclosure Summary.

4. Preferably provide Disclosure 
Summary prior to the buyer signing 

right).

5. Obtain proof of receipt of the Dis-
closure Summary.

6. Make sure the Disclosure Sum-
mary is provided to the buyer and 
not to REALTOR® or other agent, as 
the information must be provided to 
the buyer.

A mistake in this area can kill a sale. It can 
also subject a Realtor to ethical and civil liabil-
ity. Be careful to be successful.   

The information contained in this column is 
not intended as legal advice and, of necessity, 
is generalized.  NR

DEBRA TREVICK
Private Mortgage Banker
9105 Strada Place. Ste 3200
Naples, FL 34108
Direct: 239.566.0809
Cell: 612.719.2250
Fax: 952.516.5399
debra.trevick@usbank.com
NMLS: 501967

Personalized mortgage 
options to fit your 
financial strategy.
At U.S. Bank, we personalize the home 

financing experience by offering a variety of 

mortgage options. Your financial situation 

is unique and our Private Banking Mortgage 

Loan Originators are here to help you along 

the way. 

Our customized mortgage options include:

–  Jumbo and conforming mortgage products

–  Adjustable rate mortgage products

–  Interest-only options

–  Condominium financing

–  Financing for revocable trust entities

–  Construction and residential lot financing

–  And more!

usbank.com/mortgage

Talk to a Private Banking Mortgage Loan 

Originator to learn more today!

Loan approval is subject to credit approval and program guidelines. Not all loan programs are available in all states 
for all loan amounts. Interest rates and program terms are subject to change without notice. Visit usbank.com to 
learn more about U.S. Bank products and services. Mortgage and Home Equity Products are offered through U.S. 
Bank National Association. Deposit Products are offered through U.S. Bank National Association. Member FDIC. 
©2017 U.S. Bank. 170165c 6/17

We Offer More Ways to Save!
AUTO, HOME, FLOOD & MORE

Mike, Ilene and Mike, Jr. Horn
www.MikeHornInsurance.com

239-597-1694
myagent@mikehorninsurance.com

Serving Southwest Florida clients since 1980

LEGAL INTELLIGENCE




