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LEGAL INTELLIGENCE

A seller of residential real property is 
not expected to research and discover 
every possible fact or condition 

regarding their property, nor is a seller 
required to guarantee that the property is 
free of any defect; however, Florida law does 
obligate a seller to disclose (1) any known 
fact or condition (2) which materially affects 
the value of residential real property, (3) 
which is not readily observable by or known 
to a prospective buyer.  

Further, Florida law pursuant to Sec-
tion 475.278(2)(d), F.S., requires a real  
estate licensee in a transaction brokerage 
relationship to disclose all known facts that 
materially affect the value of residential real 
property and are not readily observable to  
the buyer.  

Unfortunately, there is no list of defec-
tive property conditions that are deemed 
to materially affect the value of a prop-
erty and must therefore be disclosed to a 

prospective purchaser. Some examples of  
defective conditions that may require disclo-
sure are leaking roofs and swimming pools 
(generally anything involving the presence 
of water where it doesn’t belong should be  
disclosed, or better yet corrected prior to 
listing); boundary line disputes; building 
code violations or unpermitted improve-
ments; excessive radon levels; lead-based 
paint if property constructed prior to 1978; 
unusual street flooding during heavy rains; 

Unfortunately, there is no list of  
defective property conditions that are 
deemed to materially affect the value  

of a property.

Property Conditions: To Disclose or Not to Disclose?
How to deal with defects.  
BY HOLLY A. HARMON, ATTORNEY AT LAW AND LEGAL RESOURCES COMMITTEE MEMBER

RE YORE YORE YO
WORTH 100WORTH 100



48 Naples REALTOR® | Winter 2014

LEGAL INTELLIGENCE

unruly, aggressive or dangerous neighbors 
or dogs; defective drywall; contaminated 
ground water; unlicensed contractor work; 
polybutylene piping; uninsurability of all or 
any part of the property; property located in 
a flight path; future road expansion projects 
in the vicinity of the property; and the like.

  According to the provisions of Section 
689.25, F.S., the fact that a property was 
occupied by a person infected with HIV or 
AIDS, or that a homicide, suicide or other 
death occurred or is suspected to have 
occurred on the property, is not a material 
fact that must be disclosed by a seller. 

The benefits of properly disclosing mate-
rial adverse property facts and conditions are 
twofold: One, it ensures the seller’s compli-
ance with governing Florida law regarding 
disclosures, and two, if properly addressed in 
the sales contract, or by other documenta-
tion received and acknowledged (by signing 
or otherwise) by a prospective purchaser, the 
seller may be relieved from having to take 
remedial or corrective action with respect to 
that defective condition.

 Sellers are generally unaware that the 
disclosure requirement exists, or that proper 
and timely disclosure of defective property 
conditions is an effective negotiating tool. 
Licensees are therefore advised to flush out 
all possible defective property conditions at 
time of listing. Some do so by having the 
seller review, discuss, complete and sign the 
Seller’s Disclosure Summary, and others 
simply inquire generally about the condi-
tion of the property, operability of any major 
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systems and equipment, leaking, recent im-
provements or renovations, or of any other 
condition(s) that would not be obvious to 
or observable by the buyer, or that a buyer 
might presume will be addressed prior to 
closing if discovered. 

Depending upon a seller’s responses, the 
listing agent and seller (perhaps after solic-
iting assistance and guidance from the list-
ing broker and/or seller’s legal counsel) must 
determine whether the condition(s) are suf-
ficiently material as to require disclosure to 
prospective purchasers, and how and when 
said disclosure(s) should be made.

 Standard D1 of the NABOR® sales 
contract contains both mandatory and 
voluntary disclosures relating to wetlands, 
radon gas, lead-based paint, mold, insurance, 
permits, property taxes, etc. Listing agents 
are encouraged to review and discuss those 
disclosures with the seller in an effort to 

flush out any relevant property condition 
information, and to confirm that the 
representations contained in that standard 
are in fact accurate. 

The timing of the disclosure is extremely 
important. Any material defective fact or 
condition disclosed (whether in the Seller’s 
Disclosure Summary or otherwise) after the 
buyer has executed a binding sales contract 
may require the seller to conduct remedial 
action or give a credit to the buyer at closing 
for the untimely disclosed condition if the 
buyer’s inspector identifies said defective 
property condition, or could entitle the 
buyer to terminate the sales contract and 
receive a refund of deposit monies. Even 
worse, if the undisclosed material defective 
property condition is not discovered by the 
buyer until after closing, the buyer may be 
entitled to rescind the sales contract, and 
the seller, listing licensee and listing broker 
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could face significant liability and damages 
as a result of claims by the buyer that they 
failed to disclose, or otherwise committed 
fraud, made misrepresentations, etc.  

The manner of delivery of the disclosure 
is also very important. Verbal disclosures are 
discouraged because it’s difficult to prove 
whether and when the disclosure was made. 
An MLS disclosure is ineffective because 
prospective purchasers don’t typically 
have access to MLS and the information 
contained therein. The disclosure should 
also either be incorporated into Other Terms 
and Conditions in or by Addendum to the 
sales contract, or by means of other written 
documentation signed by buyer (or with 
proof of the buyer’s receipt of the disclosed 
information). The Seller’s Disclosure 
Summary is sufficient and effective, but only 
if timely presented and if the buyer’s receipt 
prior to execution of the sales contract 
is documented. 

Contrary to popular belief, the sale of a 
property in “as is” condition does NOT re-
lieve a seller from the aforementioned prop-
erty condition disclosure obligations. 

In summary, a licensee should not take the 
seller’s disclosure obligations, or his own, 
lightly. The aftermath of a failure to disclose 
is not pretty, and could result in significant 
liability to the seller, the listing licensee and 
the listing broker. A licensee who is uncertain 
whether and how a defective property 
condition should be disclosed is encouraged 
to consult with his broker, and, if necessary, 
encourage the seller to consult with legal 
counsel. A properly and timely presented 
property condition disclosure is most often a 
non-issue during negotiations, but discovery 
by a buyer of a fact or condition that a seller 
failed to disclosure or is perceived to have 
hidden will wreak havoc on all involved. 
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